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Introduction
Students and practitioners trained in common law systems often present their oral arguments, in form and substance, in an identical fashion in both common law and civil law courts. 2 In part, this is because most law students in common law jurisdictions learn solely common law legal reasoning.
From the first day students are expected to brief cases and discuss judicial opinions. 3 Professors direct students to read series of cases to provide them with the data they are to use to deduce the governing legal norms. The focus on cases in a common law jurisdiction is designed to allow the judges in that system to be the primary lawmakers with previously decided cases as their source of law. 4 This "case book" method of teaching has an effect on
The Court, whose function is to decide in accordance with international law such disputes as are submitted to it, shall apply: a. international conventions, whether general or particular, establishing rules expressly recognized by the contesting states; b. international custom, as evidence of a general practice accepted as law; c. the general principles of law recognized by civilized nations; d. subject to the provisions of Article 59, judicial decisions and the teachings of the most highly qualified publicists of the various nations, as subsidiary means for the determination of rules of law.
Moreover, Article 59 specifically states, the decision of the Court has no binding force except between the parties and in respect of that particular case.
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4 not suitable for a civil law argument. 8 This article examines the distinctions in the common-law and civil law methods of legal reasoning. It then addresses why the form and substance of a common law oral argument is neither effective nor persuasive when presented in a civil law jurisdiction. It concludes with some advice on transferring the advocacy skills taught in common law jurisdictions to be effective in crafting a sound oral argument in civil law jurisdictions. Part I of this article discusses the origins of common law and the central role of the doctrine of stare decisis. 9 Part II discusses the origins of civil law and the central role of the Code. 10 Part III discussed the four part structure of a traditional oral argument focusing on the differing style and substance that comprise the civil law and common law body of the argument. 11 Part IV concludes the article with advice on transforming the basic components of the body of a common law oral argument to be effective in a civil law jurisdiction.
12

I. Common Law Origins
8 See id. at 14. 9 See infra Part I (discussing the common law as judge made law and the central role of binding precedent).
10 See infra Part II (discussing the central role of the Code and scholarly doctrine in civil law jurisdictions).
11 See infra Part III (discussing the traditional structure of an appellate or argument and the difference in structure between a common law and civil law argument with particular focus on the body of the argument).
12 See infra Part IV (discussing how to transfer common law advocacy skills to create an effective civil law oral argument).
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The common law legal tradition evolved in England beginning in the Eleventh century and traveled through conquests and colonization to fortynine of the United States, 13 Australia, Canada and many countries in Africa and Asia. 14 In its most basic form the common law is a body of law comprised of precedent. 15 "Precedent" as used in this article means a prior 13 For purposes of this article, I will be referring to the United States common law system.
14 See Edward L. Glaeser & Andrei Shleifer, Legal Origins, 117 Q. J. ECON. 1193 (Nov. 2002); see also Tetley, supra note 7 at 684 (stating most countries which first received the law as colonies of the British Empire, in most cases have preserved it as independent states); ELLEN S. PODGOR & JOHN F. COOPER, OVERVIEW OF U.S. LAW 3 (2009). The common law is a body of court decisions that has developed over centuries and spans many traditional legal topics. PODGOR & COOPER, supra at 3, 7.
In time, rules created case-by-case by the king's counselors, and then by a new set of officials, the judges, replaced the jumble of local rules and courts. The result was England's common law." Rather than appeal to large bodies of codified rules, the fundamental preference apparent in the common law was "to apply royal decrees and the decisions of their predecessors, adapting these to novel cases through reasoning by analogy rather than by applying abstract rules." LAW 164 (2nd ed. 2008) . The common law is that law that is expressed in judicial opinions. It is the law that has accumulated over centuries in hundreds of thousands of cases decided by the courts. HUHN, supra note 3 at 18.
Robert Christensen, Getting To Peace By Reconciling Notions Of Justice: The Importance Of Considering Discrepancies Between Civil And Common Legal Systems In The Formation Of The International Criminal
The common law is a law defined in terms of past judicial decisions. The resulting methodology is such that the common law perpetually is in flux, always in a process of further becoming, developing, and transforming, as it cloaks itself with the habits of past decisions, tailored to the lines of the pending situation. The common law evolves with the ongoing derivation of legal standards from prior judicial LOST IN TRANSLATION: ORAL ADVOCACY IN A LAND WITHOUT  BINDING PRECEDENT.  __________________________________________________________   6 decision, or a consistent group of decisions which represent a model to be followed by subsequent decisions. 16 More precisely, "precedent" refers to the binding decisions of higher courts of the same jurisdiction.
17
In the United States, a hierarchical relationship exists among the courts. 18 This structure--along with other features 19 --created the basis for precedent and its binding value. 20 A common-law court is formally bound by prior reported rulings on specific disputes, decided by the United States decisions, but it is defined by continuous motion. This means that the common law is that which cannot be crystallized, frozen or ever entirely captured. It is fluid, with a suppleness that resides in its inseparability from each discrete, concrete set of facts, the facts of the lived experiences which formed the basis of the litigation that led to the prior relevant court adjudications.
Curran, supra note 5 at 75. , 1997) . The doctrine of common-law precedent has been aptly described as "a process . . . in which a proposition descriptive of the first case is made into a rule of law and then applied to a . . . similar situation." EDWARD H. LEVI, AN INTRODUCTION TO LEGAL REASONING 1 (1951).
17 LEVI, supra note 16 at 1. Stare decisis plays a significant role in the orderly administration of justice by assuring consistent, predictable, and balanced application of legal principles. Once a court of last resort has established a precedent--after full deliberation upon the issue by the court--the precedent will not be treated lightly or ignored, in the absence of flagrant error or mistake. As the common law system grew and evolved it needed legitimacy, predictability, and consistency in its decision making. 22 From this need arose the cornerstone of the common law legal systems: the doctrine of "stare decisis et quieta non movere"--that is "to stand by things decided and not disturb settled law." 23 Stare decisis--as it is more commonly known-- 21 See HANKS ET AL, supra note 14 at 164; TETLEY, supra note 7 at 684. The common law is that law that is expressed in judicial opinions. It is the law that has accumulated over centuries in hundreds of thousands of cases decided by the courts. HUHN, supra note 3 at 18. 22 PODGOR & COOPER, supra note 14 at 8. The interest in stability is not the only interest stare decisis serves in common law cases.
There are other concerns relating to the manner in which appellate judges decide cases. For example, "respect for precedent encourages the Court to be fair by reminding the Justices to treat like cases alike." Moreover, "respect for precedent helps promote public confidence in the law." If an appellate court does not respect its own precedent, then the public, the bench, and the bar are less likely to have confidence in the decisions that are made. Furthermore, employing the doctrine of stare decisis assures the public that an appellate court's judgments are not arbitrary and that the court is controlled by precedent that is binding without regard to the personal views of its members. 24 Dennis, supra note 4 at 4-5. Stare decisis encourages courts to follow their own prior decisions, and it requires lower courts to follow decisions of higher courts in the same jurisdiction. HUHN, supra note 3 at 42. Courts have recognized reasons for following precedent, including: a necessity "to preserve the certainty, stability and symmetry of our jurisprudence," and to satisfy "social congruence, systemic consistency, and doctrinal stability." Mazzotta, supra note 16 at 122 (internal citations omitted); see also 20 AM. JUR. 2D Courts § 147 (1999 The common law allows a court to exercise a great deal of flexibility when deciding which earlier cases are sufficiently similar to be given precedential value and formulating rules based on the facts of the case before it. 33 As a result, the examination--and interpretation--of cases and legal text by courts is of critical importance in common law systems, because it is the judges' role to make laws.
34
In recognition of this judicial function, to many the common law means 2D Courts § 155 (1999) conflict with a deeply rooted rule of the common law, the tendency will be to interpret the provision in such a way as to evade the conflict. 40 When a court interprets or applies a statute to a dispute, the court's decision becomes part of the body of law on the topic the statute addresses.
41
Therefore in order to understand what the statute means a lawyer must read the precedent that has interpreted and applied that statutory provision.
42
II. Civil Law Origins
Civil law is a legal tradition originating in Roman law, as codified in the Corpus Juris Civilis of Justinian, and subsequently developing on continental Europe. 43 In the nineteenth century, the principal states of 40 See MERRYMAN & PÉREZ-PERDOMO, supra note 35 at 33, 34. Those in the common law are accustomed to judicial review of administrative action, and in the US the power of judges to hold legislation invalid if unconstitutional is accepted without serious question. Judges exercise very broad interpretive powers, even where the applicable statute or administrative action is found to be legally valid. 41 See PODGOR & COOPER, supra note 14 at 21-22. 42 See id. at 22. 43 See TETLEY, supra note 6 AT 683; see also MERRYMAN & PÉREZ-PERDOMO, supra note 35 at 7. On publication of the Corpus Juris Civilis, the Roman emperor Justinian forbade any further reference to the works of these scholars, as well as the preparation of any commentaries on the compilation -he sought to abolish all prior law except that included in the Corpus Juris Civilis. Justinian believed that what was in his compilation would be adequate for the solution of legal problems without the aid of further interpretation or commentaries by legal scholars. See TETLEY, supra note 7 at 687. Continental Europe adopted civil law from its roots in ancient Rome, and then further retained it by codification. Napoleon imposed this codification for the most part through his battlefield conquests; later on, the civil law was more fully adopted through the examples and great influence of the French Civil Code of 1804. Black's Law Dictionary defines "civil law" as " Generally, the exclusive sources of law in civil law jurisdictions are written constitutions, codes, specific statutes or decrees, and international treaties. 46 Civil law is highly systematized and structured. 47 It relies on declarations of broad, general principles and often ignores details. 48 There are five basic codes typically found in a civil law jurisdiction: the civil code, the commercial code, the code of civil procedure, the penal code, and the code of criminal procedure. 49 Civil law codes, as they have evolved 44 See MERRYMAN & PÉREZ-PERDOMO, supra note 35 at 10. The French Code Napoleon of 1804 is the archetype for these codes. The subject matter of each civil code was almost identical to the subject matter of the first three books of the Institutes of Justinian and the Roman civil law component of the jus commune of medieval Europe.
Although the rules in force have changed since 533, the first three books of the Institutes of Justinian (Of persons, Of Things, Of Obligations) and the major nineteenth-century civil codes all deal with substantially the same sets of problems and relationships, and the substantive areas they cover is what a civil lawyer calls "civil law."
See id. at 6. 45 See MERRYMAN & PÉREZ-PERDOMO, supra note 35 at 2-3. 46 See MERRYMAN & PÉREZ-PERDOMO, supra note 35 at 24; see also PODGOR & COOPER, supra note 14 at 4. In civil law-based systems, all jurisdictions have a Code, a systematic and comprehensive statement of the whole field of law that is typically drafted in a single event with addition enacted as needed. 47 This structure is in part the result of a desire for a legal system that was simple, nontechnical, and straightforward-one in which the professionalism and the tendency towards technicality and complication commonly blamed on lawyers would/could be avoided. 54 One way to accomplish this was by stating the law clearly and in a straightforward fashion so ordinary citizens could read it and understand their rights and obligations without having to consult lawyers or go to court.
55
A civil law judge applies the law; he does not create it. 56 In part this is due to the function of a civil law judge as a civil servant. 57 Legislative positivism, the dogma of the separation of powers, the ideology of codification, the attitude toward interpretation of statutes, the peculiar emphasis on certainty, the denial of inherent equitable power in the judge, and the rejection of the doctrine of stare decisis -all these tend to diminish the judge and to glorify the legislator. Id. at 56. 61 The civil law is the law of professors. The function of a civil law judge, when presented in all but the most extraordinary of cases with fact situations to which a ready legislative response will be found, is to merely find the right legislative provision, couple it with the fact situation, and bless the solution that is more or less automatically produced from the union.
71 LA. CIV. CODE ANN. art. 4 (2010) . Article 4 states that, in the absence of legislation or custom, courts should do the following: "[w]hen no rule for a particular situation can be derived from legislation or custom, the court is bound to proceed according to equity. To decide equitably, resort is made to justice, reason, and prevailing usages." Id.
72 See Dennis, supra note 4 at 7-8. The Louisiana Civil Code respectively defines the
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As such, a civil law judge may sometimes find himself in a position where he is required to resort to a rulemaking method in order to perform his duty to decide the case. 73 For example, a judge may be required to formulate concepts in cases where the Code refers the judge to use his judgment. 74 This may be done by express delegation (judicial discretion) or by using indeterminate words that demand appraisal of values, such as "fault," "good faith," "public order," or "public policy." 75 Alternatively, a similar appraisal of interests by the judge will be required in cases where a "gap" in the Code exists because statutory concepts or rules are contradictory or entirely lacking. 76 In these cases the judge, rarely, if ever, sources of law as legislation and custom. Legislation is a solemn expression of legislative will. Custom results from practice repeated for a long time and generally accepted as having acquired the force of law, which may not abrogate legislation.
The commissioners who drafted the Louisiana Civil Code in 1825 realized that they could not foresee every possible situation that might arise and could not make appropriate provision to meet these contingencies. In their preliminary report to the Legislature they suggested that in such cases the court would decide "according to the dictates of natural equity, in the manner that 'amicable compounders' are now authorized to decide, but that such decisions shall have no force as precedents until sanctioned by the legislative will." In interpreting the statute, no other meaning can be attributed to it than that made clear by the actual significance of the words according to the connections between them, and by the intention of the legislature. If a controversy cannot be decided by a precise provision, consideration is given to provisions that regulate similar cases or analogous matters; if the case still remains in doubt, it is decided according to general principles of the legal order of the State. The Italian Constitution along with the other Articles of the Code clearly states that a precedent binds only the parties involved in the dispute and, also, the rule adopted by the court does not bind other courts since that rule is not law under the meaning given by Article 101 of the Italian Constitution. Thus, it is possible to talk about precedents in Italy only to the extent that it is clearly stated that a binding precedent does not exist.
MERRYMAN & PÉREZ-PERDOMO
Taruffo & La Torre, supra note 20 at 135. "There is no formal bindingness of previous judicial decisions in France. One might even argue that there is an opposite rule: that it is forbidden to follow a precedent only because it is a precedent. After the opening statement, an advocate will present her road map to the court. Here, the advocate should give the court a concise outline or road map of the issues she will argue to support her position. The road map lets the judges know the order in which the advocate has organized the issues.
99
Rather than merely reciting the issues, the advocate should state the points of her road map in an affirmative and persuasive manner. An advocate is always well-advised to present her strongest points first in the argument.
This will not only attract the court's attention, but also ensure that these points are not omitted if time runs out. Where rebuttal is appropriate, an advocate should not reserve more than two or three minutes for rebuttal, perhaps even less for sur-rebuttal.
103
Rebuttal is not the time to raise points that the advocate neglected to make in her main argument. Rather, the advocate should use rebuttal time to make two or three concise points in response to the most injurious points of the opponent's argument.
Finally, the conclusion should briefly summarize the important points of the advocate's argument in light of the theme she set forth at the beginning of the argument. If the allotted time expires before the advocate has finished her argument, she should ask the court to grant her time to conclude. Where appropriate, the advocate should ask the court if it has any further questions before thanking the judges and sitting down.
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A. Oral Advocacy in Common Law Jurisdiction -The Body of the Argument
In the common law the dominant style of reasoning is inductive: courts interpret and synthesize earlier court decisions to create general legal principles and then apply those principles to the facts of the case before 107 See Tetley, supra note 7 at 701; see also PODGOR & COOPER, supra note 14 at 21-22. The common law advocate should prepare for her oral argument by reviewing the applicable provision of the statute, if any. If there is a statutory provision that governs the issues the advocate must then determine how courts have previously interpreted and applied that provision. When an appellate court interprets and applies a statute to a dispute, that court's decision becomes part of the body of law on the topic the statue addresses. Therefore in order to understand what the statute means an advocate must be fully versed in the appellate cases that have interpreted or applied that statutory provision. 108 Id.
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legal elements of her arguments risks an adverse decision, because the court was not able to understand the advocate's position. 109 Common law advocates fashion the body of the argument from a close study of prior cases. 110 The advocate should make a connection between the two as much as possible. 111 It is usually enough for an advocate referencing a particular case to make a general statement of what the case holds and why the court should apply its reasoning to the present case, or in the alternative decline to do so. In some instances, however, controlling cases and those particularly on point should be driven home by showing how close their facts are to those of the case presently before the court.
112
As discussed above, precedent is prior decisions functioning as a model for later decisions. 113 It plays a central role in the body of the common-law 109 "What judges want to know is why this case, or line of cases, should apply to these facts rather than the other line on which the opponent relies with equal certitude, if not certainty. Too often the 'why' is left out….
[T]he discussion of the underlying principles as related to the present application counts heavily to swing the scales." W. Rutledge, The Appellate Brief, 28 A.B.A.J. 251, 253 (1942) . 110 See Curran, supra note 5 at 76; see also Higginson, supra note 106 at 871-72 (discussing the need for an advocate to understand precedent).
111 "The pre-eminent appellate advocate make a distillation of the facts to show why the case fits neatly between two opposed precedents, and why this particular case should follow one rather than the other. 114 Generally, judges do not feel free to impose their own views of policy and morality. 115 Instead, they endeavor to fit a case into the body of precedent by taking into account the rationale behind the rules. 116 This process involves at least three separate, but closely related, steps in judicial reasoning: (1) recognition of a similarity between cases; (2) interpretation of a rule fashioned from the material facts of the first case;
and (3) application of the rule to the second case. 117 Often a court will be required to determine which of two competing precedential lines will govern the case before it. In these circumstances, the precedent, itself, does not tell the court which line should be followed. 118 The advocate's argument must persuade the court to select one line over the other. ( 1999) (arguing that the advocate's position when facing a divided court should be to argue for a narrow, fact-based ruling that will not force judges to reopen old precedent).
115 STERN, supra note 112 at 421. 116 Id. 117 See Levi, supra note 16 at 1; PODGOR & COOPER, supra note 14 at 27-8. "Reasoning" refers to the decision-making process in which the court engaged to reach its decision, such as the court's analysis or an explanation of how the court arrived at its result. In common-law courts, judges engage in inductive reasoning by analyzing and deriving legal principles from a collection of legal authorities. The judges then synthesize the authorities to generate a legal rule that the court then applies to the facts of the case before it. Analogical reasoning expressly connects current decision to precedent, thereby invoking the doctrine of stare decisis. Analysis first compares or contrasts the facts of the previously decided case with the facts of the present case; if the facts of the previous decision and the current case are similar the court reaches the same result. If the facts of the precedent decision and present case are different the court reaches a different result from that of the precedent case.
118 STERN, supra note 112 at 420. 119 Id. Along with the freedom and adventure of crafting innovative new legal arguments derived from prior court decisions, common-law advocates may hope not just to
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An appeal to precedent is a form of argument--and a form of justification--that is often as persuasive as it is pervasive. 120 The rational of the argument is that like cases must be treated alike if a legal system is to be even minimally fair. That is, when a case is like another in all relevant respects but it happens to arise at a later moment in time, the latter must be decided in the same way as the earlier case. 121 An argument using precedent is essentially reasoning by analogy. 122 A naked argument from precedent thus urges that the court give weight to a particular prior result regardless of whether that court believes it to be correct or believes it valuable in any way to rely on that prior result. 123 While a court may decide to overrule its precedent, it will generally only do so for good reasons that outweigh the policies of certainty, predictability, and fairness underlying stare decisis.
124
win their case, but also to forge new legal standards by persuading the judge to adopt their arguments, however novel. The advocate more ingenious at seeing how prior case law can be analogized and distinguished according to the needs of the client's case may make law by presenting the more persuasive of the two conflicting interpretations of precedent that the adversaries argue to the court. 120 1993) . In Daigle v. Clemco Inds., the Louisiana Supreme Court was called upon to decide whether the wife and children of a terminally ill worker could validly compromise, before his death, their own potential wrongful death claims against the tortfeasors who allegedly exposed him to dangerous industrial abrasives. In ruling that family members could validly compromise such claims the Louisiana Supreme Court relied on the fact that there existed no express constitutional or legislative prohibition against the settlement of a potential wrongful death claim after injury has occurred but before the tort victim's death. The court reasoned that applicable sections of the Civil Code provided, as a general rule, that future things may be the object of a contract. Despite the fact that in a previously decided case, a court of appeals had set aside a similar compromise by reasoning that such a compromise is analogous to the sale of a living person's succession or a contract having a succession as its object which is prohibited by a specific Article of the civil code. The Daigle court ruled that the previous court of appeal decision was "not a persuasive example of the interpretation and application of the Code that should be followed in the present case." Rather it found that this type of claim was subsumed under the general Code rules allowing persons freedom to make future things the object of their contracts and to compromise any difference they may have in the present or in the future.
137 See Dennis, supra note 4 at 14-15. See Tetley, supra note 7 at 702 -03. Civil law decisions first identify the legal principles that might be relevant, then verify if the facts support their application. A civil law advocate should not be as concerned with the impact of the court's decision on future cases. In a civil law system, judicial decisions are not a source of law. 152 Arguments that focus on the positive or detrimental effect the decision will have on future cases are not as persuasive in a jurisdiction without binding precedent. 153 Common law advocates may rely on the fact that ambiguity in one court's decision, as to case law or statutory interpretation, may be cleared up when that same court, or another court within that jurisdiction decides another case on different facts addressing similar issues.
154
In part, this is because the examination--and interpretation--of cases and legal text by courts is of critical importance in 152 See supra note 82. 153 Dimitri, supra note 100 at 81(discussing potential questions in a common law court addressing the future impact of the court's decision on the case before it).
154 See supra note 32.
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37 common law systems where it is the judges' role to make laws.
155
A legal system grounded in judge made law has an impact on the way the advocate structures her argument. Accordingly, a common law advocate must fashion the body of the argument from a close study of prior cases. 156 Conversely, a civil law judge applies the law; he does not create it. 157 A civil law judge applies general legal principals to specific situations by reasoning with guidance from scholars. 158 An advocate appearing before a civil law judge must present an argument that requires the application of the law, as contrasted from an argument that requires interpretation or creation of new law. As a result, the civil law advocate must build the body of her argument around legal principles tracing their history, identify their function, determining their domain of application, and explaining their effects in terms of rights and obligations. 159 An advocate, appearing before a civil law court, must appreciate the role scholarship, what at common law is considered a secondary source, will play in her argument. At common law, secondary sources such as legal 155 See supra note 34. 156 See supra note 110 & 121. When arguing in the form of an appeal to precedent, success of the advocate will depend on persuading the court of the accuracy of the analogies the advocate suggests between her client's situation and that of the precedent she cites.
157 See supra note 56. 158 See supra note 133. 159 See supra note 134.
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encyclopedias, treatises, legal periodicals, and law reviews are not binding on courts. 160 Law students are taught that these resources are a starting point for research in an unfamiliar area. 161 Cited with less frequency than primary authority, the use of secondary sources is generally limited to providing background, explanation, and grounding in the law. 162 Secondary sources
are not an important source of authoritative statements about the law. 163 In the civil law, legal scholars are the creative force behind the law.
Although scholarly texts are not a primary source of law, they are doctrinally definitive and indispensable to the systematic and comprehensive understanding of the code. 164 As such, because scholars' commentaries are fundamental as to the status of the law and how it should be interpreted and applied, an advocate must, in structuring her argument, 
Conclusion
Cicero's advice, although centuries old, still rings true today. An advocate must be clear so that the court understands her argument. An advocate must be interesting so that the court pays attention to her argument. And, an advocate must be persuasive so that the court rules in favor of her argument. In order to properly achieve this trifecta, the advocate must first fully comprehend the legal system that governs the court or tribunal to which she is presenting her argument.
An advocate, trained in a common law jurisdiction, cannot present her argument in form and substance, in an identical fashion in both common law and civil law courts. Although the common law and civil law legal traditions share similar social objectives, the common law corner stone of stare decisis and theory of precedent, are incompatible with the Code based method applied by civil law courts. Accordingly, an advocate cannot structure the body of her argument as an appeal to precedent. Rather, she LOST IN TRANSLATION: ORAL ADVOCACY IN A LAND WITHOUT BINDING PRECEDENT. __________________________________________________________ 40 must begin with a strong understanding of the substance and structure that comprise a common law argument and then transfer those skills to create a persuasive civil law argument. By garnering a greater awareness for the civil law system, including an understanding of the rules that govern the court or tribunal that will be hearing the argument, an appreciation for the role of the judge hearing the argument, and an appreciation for the role of scholars in the civil law system, an advocate will be able to effectively craft a persuasive civil law argument.
